§701.19

(4) A record must exist and be in the
possession and control of the DON at
the time of the request to be consid-
ered subject to this instruction and the
FOIA. There is no obligation to create,
compile, or obtain a record to satisfy a
FOIA request.

(6) Hard copy or electronic records,
which are subject to FOIA requests
under 5 U.S.C. 552(a)(3), and which are
available to the public through an es-
tablished distribution system, or
through the FEDERAL REGISTER, the
National Technical Information Serv-
ice, or the Internet, normally need not
be processed under the provisions of
the FOIA. If a request is received for
such information, DON activities shall
provide the requester with guidance,
inclusive of any written notice to the
public, on how to obtain the informa-
tion. However, if the requester insists
that the request be processed under the
FOIA, then process the request under
FOIA.

§701.19 Appellate authority.

SECNAYV has delegated the OGC and
JAG to review administrative appeals
of denials of FOIA requests on his be-
half and prepare agency paperwork for
use by the DOJ in defending a FOIA
lawsuit. JAG is further authorized to
delegate this authority to a designated
Assistant JAG. The authority of OGC
is further delegated to the Principal
Deputy General Counsel, the Deputy
General Counsel, and the Associate
General Counsel (Management).

§701.20 Discretionary disclosure.

The decision to release information
that could qualify for withholding
under a FOIA exemption, but upon re-
view the determination has been made
that there is no foreseeable harm to
the Government for releasing such in-
formation. Discretionary disclosures do
not apply to exemptions (b)(1), (b)(3),
(0)(4), (b)(6) and (b)(7)(C).

§701.21 Electronic record.

Records (including e-mail) which are
created, stored, and retrieved by elec-
tronic means.

§701.22 Exclusions.

The FOIA contains three exclusions
(c)1), (¢)(2) and (c)(3) which expressly
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authorize Federal law enforcement
agencies for especially  sensitive
records under certain specified -cir-
cumstances to treat the records as not
subject to the requirements of the
FOIA.

§701.23 Executive Order 12958.

Revoked Executive Order 12356 on Oc-
tober 14, 1995 and is the basis for claim-
ing that information is currently and
properly classified under (b)(1) exemp-
tion of the FOIA. It sets forth new re-
quirements for classifying and declas-
sifying documents. It recognizes both
the right of the public to be informed
about the activities of its government
and the need to protect national secu-
rity information from unauthorized or
untimely disclosure.

§701.24 Federal agency.

A Federal agency is any executive de-
partment, military department, Gov-
ernment corporation, Government-con-
trolled corporation, or other establish-
ment in the executive branch of the
Government (including the Executive
Office of the President), or any inde-
pendent regulatory agency.

§701.25 5 U.S.C. 552, Freedom of Infor-
mation Act (FOIA).

An access statute that pertains to
agency records of the Executive Branch
of the Federal Government, including
the Executive Office of the President
and independent regulatory agencies.

NoTE TO §701.25: Records maintained by
State governments, municipal corporations,
by the courts, by Congress, or by companies
and private citizens do not fall under this
Federal statute.

§701.26 FOIA exemptions.

There are nine exemptions that iden-
tify certain kinds of records/informa-
tion that qualify for withholding under
FOIA. See subpart D of this part for a
detailed explanation of each exemp-
tion.

§701.27 FOIA fee terms location.

The FOIA fee terms can be found in
subpart C of this part.
§701.28 FOIA request.

A written request for DON records,
made by ‘‘any person’ including a



